IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI
NO. 2002-K A-00778-COA
ALVIN ROBINSON A/K/A ALVIN LENARD APPELLANT
ROBINSON A/K/A BERNARD HILL

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF TRIAL COURT JUDGMENT:  2/14/2002

TRIAL JUDGE: HON. THOMAS J. GARDNER, 111
COURT FROM WHICH APPEALED: LEE COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: WILLIAM WAYNE HOUSLEY
ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: CHARLESW. MARIS
DISTRICT ATTORNEY: JOHN R. YOUNG
NATURE OF THE CASE: CRIMINAL - FELONY
TRIAL COURT DISPOSITION: MANSLAUGHTER - SENTENCED TO SERVE A

TERM OF 20 YEARSIN THE CUSTODY OF
MDOC. THE SENTENCE SHALL NOT BE
REDUCED OR SUSPENDED NOR SHALL SUCH
PERSON BE ELIGIBLE FOR PAROLE OR
PROBATION.

DISPOSITION: REVERSED AND REMANDED - 10/7/2003

MOTION FOR REHEARING FILED:

CERTIORARI FILED:

MANDATE ISSUED:

EN BANC

SOUTHWICK, P.J., FOR THE COURT:
1. Alvin Robinson was convicted of mandaughter by a Lee County jury. Among the issues dleged
on gpped is that the evidence was insufficient, that the tria court unnecessarily admitted gruesome
photographs of the victim, that the indictment should have been dismissed on speedy trid grounds, that

improper testimony about the defendant's knife was permitted, that peremptory chalengesto jurorswere



erroneoudy resolved, and that a requested sdlf-defense ingruction should have been given. We find
reversble error asto the last issue. We therefore reverse and remand.

FACTS
12. The conviction Robinson now gppedss resulted from the third crimind trid onthischarge. Itishis
second gppearance before this court. Thefirst trid ended in a midtrid, the second in a conviction which
this court reversed and remanded for anew trid. Robinson v. State, 773 So. 2d 943 (Miss. Ct. App.
2000).
13. In November 1996, Robinson and afriend, Derrick Knowles, were driving around Tupelo latein
the evening. Robinson cut off another driver whilemerging into traffic. Thedriver of the second car, James
Parks, became enraged. He followed Robinson until he stopped for ared light.
14. Parks stopped his vehicle in the lane next to Robinson's and the two men exchanged both verba
and non-verba expressions of antipathy, ending with Parkss offering to cause physicd injury to Robinson
and Robinson's acceptance of that challenge. Parks, at six feet three inches tall and gpproximately 220
pounds, was condderably larger than Robinson. Armed with a knife he kept mounted to the dashboard
of his car, Robinson exited his vehicle to meet Parks.
5. A brief druggle ensued, lasting perhaps two minutes. Parks redized Robinson was cutting him,
disengaged and returned to his car where he informed his passenger, Randy Horner, that he had been
stabbed and required medical care. However, he was only able to drive a short distance into a nearby
parking lot before he lost consciousness. Horner stopped the vehicle and caled for help. Parks had
suffered eleven knife wounds, six of which werelater found to befatal. He died soon &fter the vehiclewas

parked without ever recovering consciousness.



96. Robinson, meanwhile, got back into his car, wiped the blood from his knife, commented to
Knowles that he had redlly cut Parks, then drove home. He did not contact an ambulance or authorities.
He was arrested a few days later and indicted for murder.  Although the first trid ended in migtrid, the
second resulted in a conviction for mandaughter. Following the reversal on gpped of that conviction,
Robinson was again tried and convicted of mandaughter.
DISCUSSION

q7. Wereverse and remand because of ajury ingtructionissue. Wediscuss such other issuesthat might
recur in anew trid. We dso address the potentid insufficiency of the evidence, because it would require
adischarge of the defendant from further tridl.

1. Sufficiency and weight of the evidence
T18. Through each trid, Robinson has asserted self-defense as his justification for Parkss death. He
asserts he used hisknife solely to defend himsdlf from the assault of an enraged, much larger man who was
besting him and causng judtified fear of hislife. Robinson chalengesthe weight and sufficiency of evidence
presented to defeat his stated defense.
T9. Inreviewing aclaim of insufficient evidence, we accept astrue the evidencefavorableto the verdict
and reverse only when we conclude that no reasonable juror could have found the defendant guilty beyond
areasonable doubt. Sullivan v. Sate, 749 So. 2d 983, 993 (Miss. 1999).
110. Two eyewitnessestedtified at trid: Derrick Knowles, Robinson's passenger, and Randy Horner,
Parks's passenger. Both testified that Robinson voluntarily left his vehicle to meet the challenge Parks had
issued. They disputed Robinson's testimony that he had been dragged from the vehicle. Neither thought
Robinson was frightened. He did not lock the car doors or attempt to leave the scene, even after seeing

that Parks was a congderably larger man than himself.



11. Atthethird trid, Knowles dtered histestimony to some degree by stating that Robinson returned
to the car for his knife after Parks knocked Robinson's hat from his head. In the two previous trids,
Knowles testified that Robinson took the knife with him when he exited the car. Horner testified that
Robinson did not return to his car until the fight was over.
12.  Another witness, Gall Jaggers, saw thefight from apassing vehicle. She described a"brief tusde”
in which each man advanced and retreated at various points. Another passing witness, Jacques Bell,
tedtified a the firgt two trids but was unable to be located for the third. His prior trid testimony was read
to the jury but went unrecorded by the court reporter.
113. Taking astrue dl of the evidence presented that is consstent with the verdict, we find there was
auffident evidence to conclude that Robinson intended to inflict serious physica injury to Parks during the
course of mutual combat, and that no self-defense judtification existed.
114.  Inreviewing the weight of evidence presented, we will only overturn averdict when our falureto
do so would amount to an unconscionableinjustice. Groseclose v. State, 440 So. 2d 297, 300 (Miss.
1983). Itistheduty of the jury to determine the credibility of each witness and the importance of each
pieceof evidenceoffered. Gandy v. State, 373 So. 2d 1042, 1045 (Miss. 1979). Theweight to begiven
any particular portion of evidence is not a matter for independent appellate determination when there is
competent evidence to support the verdict. 1d. There was sufficient and competent evidence presented
to uphold the verdict.

2. Admission of photographs
115. Robinson objects to the admisson into evidence of photographs of the body of James Parks. He

argues that because he admitted to stabbing Parks, the photographs served no purpose other than to



inflame the passons of the jury. Robinson aso arguesthat the number of photographs admitted served no
legitimate purpose.
116. Thisissue came before us on thefirst gpped. We found the photographs probative of the nature
of the struggle between the two men and therefore admissible. Robinson, 773 So. 2d at 951. Since there
is no argument that the pictures admitted at thistrid were different or were used in adifferent manner than
before, our previous gppellate ruling is part of the existing law of the case and further appellate review is
not needed. Webster v. State, 817 So. 2d 515, 522 (Miss. 2002).

3. Motion for speedy trial
17.  After remand, Robinson filed a written demand for aspeedy tria on March 6, 2001. Thistrid did
not commence until February 11, 2002, some 410 days after the mandate which remanded this case was
issued. Robinson argues that the length of delay between remand and his third trid violated both his
datutory and congtitutiona right to a speedy trid.
118. By datute, an accused must be brought to trid within 270 days of indictment unless good cause
for the ddlay exists. Miss. Code Ann. 8 99-17-1 (Rev. 2000). Thisrule does not apply to re-trids after
remand. Sevensv. State, 808 So. 2d 908, 915 (Miss. 2002). The congtitutiona requirement of aspeedy
trid remains, however.
119. Determining whether the congtitutiond right to aspeedy trid hasbeen violated requiresabadancing
of four factors: (1) the length of delay; (2) the reason for dday; (3) the defendant's assertion of his right;
and (4) the prgudice to the defendant as a result of the delay. Barker v. Wingo, 407 U.S. 514, 530
(21972). No one factor is dispositive and each case is reviewed under the totdity of the circumstances.

Deloach v. Sate, 722 So. 2d 512, 516 (Miss. 1998).



120. Thefirg day of the calendar on a speedy tria clam under the condtitution isthe date of aremand
mandate. Stevens, 808 So. 2d at 916. Deays of eight months or more are presumptively pregudicid to
the defendant, but this done is not sufficient for the defendant to prevail. 1d. It requires the court to
ba ance the remaining three factors againgt thisdelay. |1d.
121. Therewere 410 daysthat e apsed before Robinson was again brought to trial. Robinson asserted
hisright to aspeedy trial on March 6, 2001. However, just twenty-four dayslater, he sought acontinuance
that would last 143 days in a joint motion brought with the State. Because it was a joint motion, the
continuance is treated as if it were sought only by the defendant for speedy trid andyds. Sharpv. State,
786 So. 2d 372, 378 (Miss. 2001). Robinson aone sought two additiona continuances, the first in July
2001, for an unspecified length of time, and the second that began in October 2001 and lasted for 110
days. Both continuanceswere granted with the stated purpose of dlowing defense counsd timeto prepare.
Thus, Robinson was the cause of substantia delay between March 6, 2001, and the date of trid. Thus,
even with the assartion of his right to a speedy trid this weighs very heavily against him under the
circumstances.
722. Evenfor delay chargeableto the State, Robinson does not explain the nature of any prgjudice. His
argument gppearsto rest solely upon the March 2001 assertion of hisright to aspeedy trid and subsequent
delay as a per se violation of his conditutiond right. We find, however, that under the totdity of the
circumstances, there has been no violation of Robinson's right to speedy tridl.

4. Description of Robinson's knife
923.  Robinson next contends the court erred in dlowing the State to describe Robinson's knife as a
"gabbing knife" He claims this description was highly prgudicid, irrdevant and prevented him from

recaving a far triad. The description arose during the State's direct examination of Tupelo Police



Investigator Tony McCoy. The prosecutor asked M cCoy to identify Robinson'sknife, and asked, "Could
it be described as a gabbing knife?' The defendant immediately objected. The court properly sustained
the objection. McCoy never answered the question and Robinson never requested a jury instruction,
admonishment or migtrid.
924. "Asagenerd rule, it ispresumed that when thetrid judge sustains objections the jury understands
that the trid court disgpproves of the testimony or inquiry in question." Davisv. State, 472 So. 2d 428,
433 (Miss. 1985). Thetrid court did dl that Robinson requested by sustaining the objection and barring
any answer. Anything further Robinson wished done he was required to request at that time. Beasley v.
State, 803 So. 2d 1204, 1209-10 (Miss. Ct. App. 2001). Thetria court was not required to take further
action sua sponte under these circumstances. |d.

5. Peremptory challenges
925.  Robinson contests the trid court's handling of peremptory strikes, both his own and those of the
State. Hearguesthat the court improperly permitted the State to strike black members of the venire based
solely onrace. Robinson adso arguesthat his own use of peremptory strikes wasimproperly curtailed by
the court's refusd to permit him to strike white members of the venire.
126. Peremptory strikes may not be used in order to cause the systematic excluson of members of an
identifiable racid group from ajury. Batson v. Kentucky, 476 U.S. 79, 89 (1986). The party charging
racial motive mugt first make a prima facie case of discriminatory action. Id. at 96. Once made, the
burden is placed on the party seeking to exclude the juror to articulate facidly race-neutrd reasons. |d.
Third, the court must determine whether the reason is, in fact, race-neutral or merely a pretext for
discriminatoryintent. I1d. at 97-98. To thisthird step, Missssippi adds the requirement that the trid court

"make an on-the-record, factud determination, of the merits of the reasons cited by the State for its use



of peremptory chalengesagaing potentid jurors.” Hatten v. State, 628 So. 2d 294, 298 (Miss. 1993).
Thisisakey consderation on this gpped, and thus we examine the Court's language:

the trid judge, in determining which explanationsare sufficiently race-neutrd and which are
nat, should give an equaly "cdear and reasonably specific”’ explanation for his ruling.

Id., 628 So. 2d at 299. In Hatten, the Supreme Court gpproved thefindingswhen "thetrid judgedid not
merely accept the specific reasons given by the prosecution at face vaue, but consdered whether they
were contrived.” 1d.

727. What thismeansin practiceisreflected in later casdlaw. The Supreme Court in another precedent
found that the findings made during the following examination were inadequate:

MR. DE GRUY |[attorney for (Jeremiah) Robinson]: Your Honor, we make a
Batson objection a thistime. The State has exercised dl five chdlenges againgt African-
Americans, and we ask that they bring forward race neutral reasons.

THE COURT: All right.

MR. BUCKLEY [for the State]: Y our Honor, Lawrence Jones, Pandl 1, No. 3,
was deeping during Court's ingtructions and during voir dire. | never saw him raise up. |
couldnt tell if he was awake or what was going on with him.

Number two, Rhonda Johnson. She was inattentive and failed to make eye
contact with me and would never nod one way or another in this manner.

Number three, Hoyd Tate. Heteaches palitical scienceand sociology. Wedidn't
want him getting back in the jury room and explaining thingsin asociologica manner tothe
jury in any way. In fact, Gracie White and Alma Irving, both of them were inattentive.
Especidly, Mrs. Irving. | could not get her to make eye contact with mein any way.

Gracie White was not responsive to any questions, and it was asif | wasn't even
speaking. And | chose to strike them for those reasons, Y our Honor.

MR. DE GRUY: Y our Honor, we would object to dl of those reasons. The law
is now clear in Missssppi if they are going to base their strikes on things like deegping,
inattentive, no eye contact, the Court has to make afactua finding that thosethingsare, in
fact, true. Wewould ask the Court to make that determination that Mr. Joneswas, in fact,
deeping.

THE COURT: Wdll, it would be virtualy impossible for the Court to tell whether
or not someone was making eye contact with someone else. | mean, that would be---

MR. DE GRUY: | think if you cant make a factud finding thet [sic] the drike
cannot be alowed.

THE COURT: | find that they would beracidly neutra reasons and the Court will
accept the representations of the officer of the court.



It is clear from the record that the trial court did not make the necessary findings

asrequired by Hatten and Puckett [v. State, 737 S0.2d 322 (Miss.1999)]. Further, the

record showsthat defense counsd specificaly requested the Court to make such findings.

We therefore remand this case to the Hinds County Circuit Court to conduct a proper

Batson hearing pursuant to Hatten and Puckett.
Jeremiah Robinson v. State, 761 So. 2d 209, 212 (Miss. 2000). The State made allegations of
inattentionthat thetria judge could not confirm. The public defender argued that unless such afact-finding
was made, the strike could not be accepted. The judge accepted the prosecutor's factual assertion,
anyway. We do not believe that the Supreme Court was prohibiting a trid judge from accepting either
side's assertions about what they observed during voir dire. That would be unfair to the parties and
perhapstothetrid judges. Weinterpret thisJeremiah Robinson opinion to mean that precisefact-findings
must be made when the issue is raised, both that the events occurred and that articulating them asreasons
for the strikes was not a pretext for racia discrimination.
928.  This framework is aso applicable to clams againgt the defendant's use of peremptory strikes.
Georgiav. McCollum, 505 U.S. 42, 54-55 (1992).
129. Appdlate courts afford great deference to a trid judge's decisions in matters such as Batson
chdlenges and reverse only for clear error. Lockett v. State, 517 So. 2d 1346, 1349-50 (Miss. 1987).
Here, the State sought to use peremptory strikes on three black members of the venire. We will examine
each for compliance with these rules.
130. Karen Wegtherspoon. The Stateinitialy sought to excuse her for cause, stating she was degping
during portions of voir dire. The judge refused. The State then used a peremptory srike for the same
reason. The judge found the reason to be race-neutra but also commented that he had not noticed that

Westherspoon had been deeping. The judge's explanation was not elaborate. The only reasonable

inference is that he accepted that the prosecutor in fact believed that the juror had been dozing. Under the



Supreme Court's Jeremiah Robinson decison, which dedlt with a chalenge to an dlegedly inattentive
juror, this was an insufficient fact-finding.

131. Patricia Thompson. The State sought to strike her because she attempted severd times to be
excused from jury duty and clearly was "reluctant to serve.” The court refused to permit this strike. No
comment on the basis for the denial was made. No reversible error can arise from the refusal to dlow a
grike to the State.

1132.  Titus Goree. The State argued that he was young, unemployed, unmarried and appeared to lack
tiesto thecommunity. Thisstrikewas permitted by the court without explanation. By inference, thismeans
that the judge accepted that these were race neutral and non-pretextua reasons. Heretoo, we do not find
the "clear and reasonably specific' explanation. Hatten, 628 So. 2d at 299.

1133.  Robinson attempted to exercise his peremptory strikes on four white members of the panedl.

134. Mark Abernathy. Hewasfifty-oneyearsold and worked as an auctioneer. Defense counsel said
that he was struck because his background removed him from Robinson's peer group. The court refused
to dlow the strike, gating only, " The same works both ways, you understand?' That was not an adequate
fact-finding.

135.  Robert Crumpton. Thisfifty-eight year old man was dso struck because he was said not to be
Robinson's peer. The strike was disallowed without comment. Here, too, no finding exists.

136. Gwen Garrett. She was struck because she attended church with the prosecutor, had agrandson
in law enforcement and would likely favor the prosecution. The court stated, ™Y ou will be required to
accept that one dso. | heard the voir dire, Counsel. None of those causes hold water." Inthevoir dire,
Garrett had mentioned the church and the grandson but denied that her impartiaity would be affected.

Why these did not "hold water" needed to be explained in fact-finding.

10



137.  Miched Price. Thisfifty-four year old unmarried father of two, was employed by the Department
of Human Services. He was struck because his status as a single parent indicated irresponsibility and
Robinsonhad past dedingswith DHS. The court permitted the strikewithout comment. Permitting astrike
by the defense requires no explanation, asthe defense does not complain and the State may not seek anew
trid.
138. Erline Clark. She wasfifty-seven years old, and her race was not stated. She was married to a
former Lee County deputy. She was struck because of concern that she would be biased in favor of the
prosecution. The strike was permitted without comment. No reversble error exists here.
139. Inthiscase, thetrid court required each sde to explain the reasons for the strikes. Some strikes
by both parties were disallowed, but for severd of the strikes denied to the defense or permitted to the
State, there was no adequate fact-finding. If this were the only error we found on the apped, we would
remand for a hearing a which further fact-finding could be made. Robinson, 761 So. 2d at 212.
However, wefind oneother error that requiresareversal and aremand for anew triad or other proceedings
at the discretion of the parties and court. We discuss that error next.

6. Jury Instruction
40.  Robinsonargueshewasimproperly denied asdf-defensejury indruction. Thejury wasgiventwo
other sdf-defenseingructions, which hearguesdid not present histheory of the case. Hisdefensewasthat
asamuch smdler man than the victim Parks, he was justified to use deadly force to ward off the threat of
serious bodily injury reasonably posed by Parks in the atercation.
141. Thisisthelanguage of the denied ingtruction, D-6:

If you believe from the evidence that the deceased was a much larger and stronger man

than the Defendant, and was capable of inflicting great and serious bodily harm upon the
Defendant with his hands, and that the Defendant had reason to believe and did believe as

11



aman of ordinary reason that he was then and there in danger of such harm a the hands

of the deceased and used a knife, with which he fatally stabbed the deceased, to protect

himsdf from such harm, then the Defendant was judtified, and your verdict shdl be "not

guilty" even though the deceased may not have been armed.
The indruction was denied as being "repetitious of some other ingructions’ aready given.
42. Incasesof homicide, falure by thetrid court to grant an instruction which presentsthe defendant's
theories of justification, defense or excuseisreversble error so long asthereis some evidence to support
thetheory. Hester v. State, 602 So. 2d 869, 872 (Miss. 1992). We understand Robinson's brief to state
that this same ingruction was given in his second trid. Regardless, it was not an issue in that gpped.
Robinson v. State, 773 So. 2d 943 (Miss. Ct. App. 2000).
143.  Aningruction such as offered by Robinson has been gpproved when supported by evidence and
no other ingtruction properly presents the defendant's theory. Manud v. State, 667 So. 2d 590, 593
(Miss. 1995). In Manuel, the femae defendant argued that the mae victim was much larger than she was
and was hitting her with hisfists. The court agreed that a"homicide with a deadly wegpon is judtifigble
when the deceased assaults another with only his hands,” if the hands are used in a manner likely to cause
degth or serious bodily injury. 1d. at 591-92. Thefailure to give an ingruction such as Robinson offered
herewasreversbleeror. Id. a 593. The dissent citesamuch earlier case, Brooksv. State, 360 So. 2d
704 (Miss. 1978). Wefind nothing useful in andyzing that opinion. Thecurrent state of thelaw isreflected
inManuel. Whether Brooksis distinguishable or not from Manual, we have concluded that the present
caseisnot. We therefore must gpply the rule that was articulated more recently.
44.  Eventhough there was error in Manuel, no error would exist here unless there was evidence

introduced to support this defense. Even if there was contrary evidence, the defendant would be entitled

to an ingtruction on his principd theory if there is some evidence to support it. Robinson tedtified that he

12



feared for hislife from the moment a stranger began chasing him through the streets of Tupelo, honking the
car horn and flashing headlights. He testified that the driver of the vehicle was unknown to him; he could
not even tdl if the driver was aman or woman. Robinson dso testified that he was completely unaware
he was under attack until his car door was suddenly wrenched open and he was violently dragged out of
hisvehicle. By that time, he must dready have gotten the knife since he stated that he never returned to
the car to get it.
45.  Under Robinson'sversion of events, hewould have gotten the knife before he made any assessment
of the size of James Parks. Also under hisown testimony, Robinson did not use the knife until he became
reasonably fearful of serious bodily injury from the much larger man's hitting him with hisfigts. Wefind that
thiswas atheory of defense "supported by evidence, no matter how meager or unlikely,” that required an
indruction. Manuel, 667 So. 2d at 593.
146. Weexaminetheother salf-defenseingructionsthat were givenin deciding Robinson'sguilt in order
to determine whether they might have obviated the need for thisingruction.
If you find from the evidence in this case beyond a reasonable doubt that Alvin
Lenard Robinson, .. . did willfully, unlawfully, and fdonioudy, without authority of law, kill

and day James M. Parks without mdice aforethought, in the heat of passion, by use of a
deadly wegpon, and not in necessary salf-defense, then you shdl find the defendant, Alvin

Lenard Robinson, guilty of mandaughter. If the State has failed to prove one or
more of these e ements beyond a reasonable doubt, thenyou shall find the defendant not
Quilty.

The Court ingtructs the jury that if you find from the evidence in this case beyond
a reasonable doubt that the defendant, Alvin Robinson, killed James Parkswhile resisting
an attempted assault and that Alvin Robinson used more force than was reasonably
necessary under the existing circumstances, then you may consider that fact as evidence
in your condderation of guilt.

The Court ingtructsthejury that you are not to judge the actions of Alvin Robinson

inthe cool, cam light of after-developed facts, but instead you are to judge the defendants
actions in the light of the circumstances confronting the defendant at the time, as you

13



147.

"circumstances reasonably appeared to the defendant on that occasion,” this does not explicitly raise the

believe from the evidence that those circumstances reasonably appeared to the defendant
on that occasion.

The Court ingructs the jury that to make a killing judtifiable on the grounds of
sdlf-defense, the danger to the defendant must be either actud, present, and urgent, or the
defendant must have reasonable grounds to apprehend a design on the part of the victim
to kill him or to do him greet bodily harm, and in addition to this, he must have reasonable
grounds to apprehend that there isimminent danger of such design being accomplished.It
is for the jury to determine the reasonableness of the ground upon which the defendant
acts.

Though the jury was told to consder Robinson's actions in light of the manner in which the

issue of theright in some Situations to use a deadly wegpon to ward off an attack with figts,

148.
indructions was given there. The Supreme Court does not indicate whether other self-defenseingtructions

weregiven. The Court'sslenceimpliesthat other indructionswere not acure. TheManuel record reveds

We turn, then, to the other ingructionsin Manuel to seeif anything comparableto these Robinson

that two relevant ingtructions pertaining to salf-defense were given:

Manud Indtruction S-1-A

The defendant, Nancy L. Manud, has been charged by an indictment with the
crime of murder for having caused the death of Wenddl Norris.

If you find from the evidencein this case beyond areasonable doubt that Wendell
Norriswas aliving person and the defendant, Nancy L. Manud, did wilfully and without
the authority of law and not in necessary self-defense and of her ddliberate design kill
Wendél Norris by stabbing him with a knife, then you shdl find the defendant guilty of
murder.

If the State has failed to prove beyond a reasonable doubt any one or more of
these dements, then you shdl find the defendant not guilty.

Manud Ingruction D-3
The Court indructsthe jury that not every taking of human lifeisaviolation of the
law because some forms of homicide are excused or judtified by the law.

The Court ingructsthe jury that to make akilling justifiable on the grounds of sdif-
defense, the danger to the Defendant, Nancy Manuel, must be either actud, present and

14



urgent, or the Defendant, Nancy Manuel, must have reasonable grounds to apprehend a

design on the part of the deceased, Wendell Norris, tokill her or to do her so great bodily

harm, and in addition to this she must have reasonable grounds to apprehend that thereis

imminent danger of such design being accomplished. It is for the jury to determine the

reasonableness of the grounds upon which the Defendant, Nancy Manud, acts.
149. Inaddition, both Manud and Robinson here were given a"stand your ground” ingruction, which
permits a person to use deadly force if otherwise justified without the need to retredt.
150. Both of these quoted Manuel ingructions are Smilar to ingructions given for Robinson. In an
abstract way, the ingructions cal on jurors to consder the reasonableness of the grounds on which the
defendant may have been fearful of seriousinjury. In neither case was a pecific ingruction in which the
facts of the disparate size and the right in some circumstances to use adeadly weagpon in response to mere
figs explained to the jury. Those ingtructions were not sufficient in Manuel to prevent reversal.
151.  We can find no meaningful distinction between the Manuel ingructions and the ones given here.
The mogt important part of the defense was not explained, namely, that the defendant wasjustified in using
a deadly weapon againgt the larger and intimidating Parks if Robinson reasonably percelved that he was
in danger of deeth or serious bodily injury from Parkssfigs.
152. Manuel crestes aproblematic issue for saf-defense ingtructions. Must an ingtruction be given on
every factua issue of the reasonableness of the self-defense, at least if it embodiesalegdly correct theory?
Reative sze of paticipantsin the fight, relative familiarity with fighting, and other factua issues may arise.
Ingtructions that comment on the weight of evidence areto be avoided. Duckworth v. State, 477 So. 2d
935, 937-38 (Miss. 1985). Abdtract ingtructions on legd principles which are not tied to the facts of the
case areequdly disfavored. JOHN G. CORLEW, THEMISSISSIPPI JURY: LAW & PRAC. § 141 (1997). On

baance, then, the usud ingtruction should fal between abstractness and emphasizing or weighing specific

items of evidence.

15



153. The ingruction offered by Robinson is amost identicd to one discussed in Manuel. The only
defect in Manuel wasthat it should have begun with the language "I you believe from the evidence that the
deceased" wasalarger man. Thenit could make the other assertionsthat gppear as Robinson'sinstruction
D-6. Manuel, 667 So. 2d at 592. We find that Robinson's counsel made the needed adjustments to the
ingtruction and it was a proper one based on this evidence.

54. THE JUDGMENT OF THE LEE COUNTY CIRCUIT COURT ISREVERSED AND
REMANDED FORPROCEEDINGSCONSISTENT WITHTHISOPINION. COSTSOFTHIS
APPEAL ARE ASSESSED TO LEE COUNTY.

McMILLIN, C.J.,KING,P.J.,,THOMAS, AND GRIFFIS,JJ., CONCUR. IRVING, J.,
CONCURSINRESULT ONLY. CHANDLER, J.,DISSENTSWITH SEPARATEWRITTEN
OPINION JOINED BY BRIDGES, LEE AND MYERS, JJ.

CHANDLER, J.,, DISSENTING:

155. 1 join the mgority on al issues except the jury ingructions with which | respectfully dissent. |
believe the jury was properly ingtructed and would affirm the trid court’s rulings on this issue.

156. The mgority finds merit in Robinson’s argument thet the trid judge failed to properly indruct the
jury on Robinson’s self defense theory. Therdevant facts pertaining to thisissue are asfollows. Thiswas
an incident of road rage which occurred around midnight at a main intersection in Tupelo, Mississppi
invalving two men. One of the men, Parks, was 6' 3", welghed gpproximately 220 pounds and was forty-
four years of age. Robinson, 59" of medium build, was thirty-five years of age. Parks who earned his
living as a painter was a big man with a “big ssomach.” Robinson worked as a carpenter and in the
landscaping business as well as other physicaly demanding occupations. He was employed at the time of
the incident as a Sheetrock hanger.

157.  Allof theevidenceat trid other than Robinson’ stestimony indicatesthat hewasawilling participant

in the dtercation and showed no fear of Parks. But Robinson testified that he was afrad for his life and
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stabbed Parks gpproximately eeven times, including three timesin the back, out of that fear. Four of the
stab wounds were fatd, including one of the wounds to the back.
158.  The question before this court is whether the jury was properly instructed based on the evidence
presented. The ingtruction (D-6) which the mgority holds Robinson was wrongly denied states:

If you believe from the evidence that the deceased was a much larger and stronger man

than the Defendant, and was cgpable of inflicting great and serious bodily harm upon the

Defendant with hishands, and that the Defendant had reason to believe and did believe as

aman of ordinary reason that he was then and there in danger of such harm at the hands

of the deceased and used a knife, with which he fatally stabbed the deceased, to protect

himsdf from such harm, then the Defendant was judtified, and your verdict shal be *not

guilty” even though the deceased may not have been armed.
| believe the mgority errs by holding that the defendant is entitled to the above ingtruction. Therewasno
evidence to indicate that a man of ordinary reason would believe Parks, using only hisfigts, was capable
of inflicting great and serious bodily harm upon Robinson. See Brooks v. State, 360 So. 2d 704, 706-
707 (Miss. 1978).
159. Itiswithin the discretion of the trid judge to correct an indruction so that it correctly reflects the
facts of the case, or rgect it if other ingtructions properly instruct as to the defendant’ stheory. Hester v.
State, 602 So.2d 869, 872 (Miss.1992). | believethetrid judge correctly rejected ingtruction D-6. The
«df defenseingructionsthetrid judgedid providethejury arefound inthe mgority opinion but | tatethem
here for the convenience of the reader.

If you find from the evidence in this case beyond a reasonable doubt that Alvin

Lenard Robinson, .. . did willfully, unlawfully, and fdonioudy, without authority of law, kill

and day James M. Parks without maice aforethought, in the heat of passion, by use of a

deadly wegpon, and not in necessary self-defense, then you shall find the defendant, Alvin

Lenard Robinson, guilty of mandaughter. If the State has failed to prove one or more of

these dements beyond a reasonable doubt, then you shdl find the defendant not guilty.

The Court ingructs the jury that if you find from the evidence in this case beyond a
reasonable doubt that the defendant, Alvin Robinson, killed James Parkswhileressting an
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attempted assault and that Alvin Robinson used moreforce than wasreasonably necessary
under the existing circumstances, then you may consider that fact as evidence in your
condderation of guilt.

The Court ingtructsthejury that you are not to judgethe actions of Alvin Robinson
inthe cool, cam light of after-developed facts, but instead you are to judge the defendants
actions in the light of the circumstances confronting the defendant at the time, as you
believe from the evidence that those circumstances reasonably appeared to the defendant
on that occasion.

The Court ingructsthe jury that to make akilling justifiable on the grounds of sdif-
defense, the danger to the defendant must be either actual, present, and urgent, or the
defendant must have reasonable grounds to apprehend a design on the part of the victim
to kill him or to do him great bodily harm, and in additionto this, he must have reasonable
grounds to apprehend that there is imminent danger of such design being accomplished.

It is for the jury to determine the reasonableness of the ground upon which the
defendant acts.

The mgority relies on Manuel v. State, 667 So. 2d 590 (Miss. 1995), in finding these ingtructions
inadequate because thereis no explicit language regarding Robinson’ sright to use hisknife againgt Parks
attack with hisfigs. Inmy view, that case does not compd thetrid judgein this caseto use such language.
160. TheManuel case holds“wherean attacker ismuch larger than the one attacked, the nature of the
assault, though only with fists, might be such asto reasonably show that the one being attacked isin danger
of great bodily harm, and therefore isjustified in the use of adeadly wegpon to defend hersdf.” 1d. at 592
(ating Hinson v. State, 218 So. 2d 36, 39 (Miss. 1969)). The Court usestheword “might” and states
the necessity to look to the “nature of the assault” to determine whether such adefenseisreasonable. In
Manuel a much larger man whom the female defendant knew to be violent told the defendant that he
intended to kill her while besting her. Prior to stabbing the man, the defendant sustained injuries which
were gpparent to the police when they arrested her. Id. at 591. The victim was stabbed in the arm and

the neck. There were no stab wounds to the victim’s back.
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61. Thefactsinthiscase ae amilar to the factsin Brooks In Brooks, the attacker struck the victim
with his fists and a book while threstening to * beet up” thevictim. Brooks,360 So. 2d at 705. Therewas
no report of noticesble injuries. The court held that, absent serious bodily injury, it is nothing more than
mere conjecture that one is in danger of suffering such injury. 1d. Unlike Manuel, Robinson falled to
submit evidence which shows it was reasonable for him to believe he was in danger of great and serious
bodily harm. Robinson only established that Parks outweighed him. Thereis no evidence to indicate that
Parks was stronger, quicker, more agile or physicaly dominant in any way. Although Robinson clamed
he suffered ablow to hiseye and hismouth, the deputy who arrested Robinson the afternoon following the
incident noticed no injuries to Robinson.  The femde defendant in Manuel stabbed the victim two times
from the front while suffering a besting & the hands of the victim, a person with ahigtory of violence, who
wastdling her that he intended to kill her. It defiesdl logic that Robinson would stab Parks eleven times
induding three times in the back because he believed he was in fear of great and serious bodily injury at
the hands of Parks.

762. Read asawhole the ingtructions provide the proper legd standard asit appliesto sdf defensein
thiscase. Thetrid judgeingructed thejury to look at the facts and circumstances surrounding thisincident
and decide whether Robinson used more force than necessary in his defense of an attempted assault by
Parks. In addition to those ingtructions, the jury was told to view the circumstances as they reasonably
appeared to the defendant at the time. They were dso ingtructed that Robinson’s actions were justified
if he had reasonabl e groundsto believe Parksintended to do great bodily harm to Robinson and Parkswas
capable of inflicting such harm upon Robinson. | believethelearned trid judge properly ingtructed the jury

and | would affirm.
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BRIDGES, LEE, AND MYERS, JJ., JOIN THIS SEPARATE WRITTEN OPINION.

20



